Legal Advice from Dr Lorand Bartels, 
Trade Lawyer, University of Cambridge, England

The legal analysis attached outlines 

· [A] Three clear routes for maintaining market access into the EU after the December deadline without requiring ACP countries to sign a goods-only FTA.  (See detailed advice attached on [1] notifying a basic agreement; [2] viability of the GSP plus option; [3] the viability of ACP regions themselves applying for a waiver).  


· [B] The severe limitations to the actual market access being offered to the ACP through the EC’s DFQF offer – because of stricter safeguards.

In addition, at the bottom of this note is advice on the timing of initialling an agreement. 

(A) Summary of Options for maintaining market access into the EU after December without having signed an FTA
1. Notifying a very basic agreement
The EU and ACP could notify very basic plans and schedules for the completion of FTAs to the WTO as ‘interim agreements’. The WTO processes for reviewing such notifications would buy the parties a further year to conclude WTO-compliant agreements. 

Any challenge to such a very basic agreement would result in a stricter interpretation of Article XXIV for all WTO members – which would be a strong disincentive for any potential challenger involved in their own FTAs. 

It is particularly worth noting that a recent case the EC claimed that Mercosur failed to meet the ‘substantially all the trade’ requirement in Article XXIV:8. One might question whether the members of Mercosur
 would risk a panel determining the meaning of ‘substantially all the trade’, with the implications that this would have for their own most important regional trade agreement. 

In addition to a potentially low risk of challenge, the average timeframe for challenges to be completed is 4 years. It is also at the end of this period that a losing defendant is under any obligation to change its trade regime to comply with WTO rules. This would buy significant time. What’s more, any challenge is almost certain to be lodged against the EC. And even in the unlikely event that a challenge is lodged against an ACP country, and is successful, there would be few, if any, means by which a country or region would be able to retaliate against a defendant ACP country. Under WTO rules, retaliation takes the form of suspending WTO obligations vis-à-vis the defendant, and the amount of retaliation depends on the amount of lost market access. A complainant with few exports to a defendant ACP country will therefore not be able to retaliate to any significant degree. 

2. Requesting GSP Plus

The EU could immediately open up its GSP Plus scheme. The attached legal analysis shows that by having closed applications to its GSP Plus scheme in 2005, the EU is discriminating against developing countries in violation of WTO rules. The GSP Plus scheme must be opened to eligible countries immediately as a matter of law. Furthermore, there are strong legal grounds for admitting ACP countries on a provisional basis, even before they ratify all the required international conventions. 

3.  Requesting a Waiver 

Any ACP country that is a WTO Member could independently request a waiver at the WTO for a continuation of Cotonou preferences into the EU market, for itself or for its region, without the EC taking the initiative itself or even agreeing to such a request being put forward.  While this may not be favourably received for certain regions, for others it could be a real option.  The waiver request could be for any country or group of countries and for any timeframe. It is highly unlikely that a waiver request from certain countries/regions, from whom there is no competition in trade, would garner opposition at the WTO.

While the EC would not be legally obliged to comply with the waiver if it was granted, it would be politically near impossible for it not to give market access to the relevant ACP countries if a waiver was in place.

All these options would buy time for both sides to continue to negotiate until an agreement is reached that is good for development. In the hope of increasing the debate around these options, we will be sharing these opinions with other EU Member States and ACP countries in the coming weeks.

(B) Safeguards in the draft Council Regulation

The safeguard measures proposed in the draft Council Regulation are stricter in a number of respects than under the Cotonou Agreement, the GSP Regulation and the ordinary safeguards regulation.  The EC offer of DFQF (with transition periods for rice and sugar) should be taken with extreme caution, as the safeguards would appear to mitigate against the ACP being able to take full advantage of this offer.  See Section VII of attached advice for comparison between Cotonou safeguards and those outlined in the new Draft Council Regulation. 
Timing of Initialling and Signing a WTO compatible agreement

Since the recent GAERC conclusions postpone the decision about the 

Regulation until the next GAERC on 10 December, there is no obligation on countries or regions to have initialled any agreement before that date, in order to benefit from the market access offer. An ACP country can be added to the list of countries benefiting from the new offer, under Article 2 (2) of the draft Regulation, up until the last council meeting before 31st December.  
� Brazil, Argentina, Uruguay, Paraguay, and Venezuela (awaiting ratification by Brazil and Paraguay) are full members and Bolivia, Chile, Colombia, Ecuador and Peru are associate members.








