General Council Meeting – 5th February 2008

Item 6 - ACP-EU Economic Partnership Agreements

Statement by Brazil

Mr. Chairman,

I would like to make a few comments on the Economic Partnership Agreements that were recently signed or initialled, to replace the agreements under the Cotonou waiver, in particular concerning aspects that Brazil understands are of systemic interest to the WTO Membership. 

2.
Before starting my comments let me assure the Members here present that we have it clear that it is incumbent upon the ACP countries to evaluate and take a decision on the signature and implementation of EPAs. Nevertheless, the migration of trade preferences from schemes authorised by means of waivers to free trade agreements such as the EPAs poses a series of questions and challenges both to the ACP countries and to the broader WTO Membership.

3.
There is, in particular, one aspect of the structure of these agreements that is of great concern to Brazil and which I would like to underscore. According to statements and information that have been circulated, there are clauses in these agreements that oblige the ACP countries to extend to the EC, on a line by line basis, any treatment they might negotiate with third parties. This is one aspect of the agreements that has drawn strong criticism, including from important NGOs like OXFAM.
4.
If that is the case, we would be turning the “Enabling Clause” upside down. When the “Enabling Clause” was negotiated in the 1970s, one of its main objectives was to enhance trade among developing countries, on a preferential basis. This possibility is clearly mentioned in indent c of paragraph 2 of the “Enabling Clause”, which determines that the provisions of the clause apply to “regional or global arrangements entered into amongst less-developed Contracting Parties for the mutual reduction or elimination of tariffs (…)”. 

5.
The process that led to the adoption of the Enabling Clause was a very long and difficult one. It has its origins in the deliberations of UNCTAD I, in 1964, which influenced the adoption of Part IV of GATT in 1966. In Part IV, the need for specific measures in favor of developing countries was recognized for the first time in the GATT, albeit as a “best endeavour clause”. Among those measures, we could stress the concept of less than full reciprocity is central. 

6.
When the Tokyo Round was launched in 1973, Contracting Parties of the GATT recognized the importance of the application of differential measures to provide special and more favourable treatment for the developing countries.  Following a Brazilian proposal, a “Framework Group” was created to establish the basis for this differential treatment. Very intense debates were held within this group from 1977 to 1979. In November of that year, a Decision on Differential and More Favourable Treatment, Reciprocity and Fuller Participation of Developing Countries was adopted.

7.
The “Enabling Clause“, painstakingly negotiated, has been, since then, the basis for a number of agreements and schemes, constituting one of the pillars of the multilateral trading system. It would be ironic, to say the least, if the Clause were to be severely undermined in the middle of a “Development Round”.

8.
In the presence of a clause that obliges ACPs to extend to the EU more favourable concessions they might negotiate with third parties, ACPs would have no incentive to negotiate agreements with other developing countries containing market access conditions that are more favourable than those the EC might enjoy. This would be valid for bilateral, regional or multilateral arrangements. In effect, the conditions the EC enjoys in the market of the ACP countries would be the “ceiling” for access in those markets, as those countries would have to take into account the competitiveness of the EC’s industry when negotiating with other developing countries. Thus, South-South trade would be seriously impacted by this measure. In this context, the frequent statements fo the EC Commission showing concern with the prospect of South-South trade seem a bit ironical.
9.
The MFN clauses in the EPAs, if confirmed, will discourage or even prevent third countries from negotiating FTAs with EPA parties and will create major constraints to South-South trade. This comes at a moment when we are witnessing a major expansion of that trade and the prospects for promoting further growth through initiatives like the extension by some developing countries of duty-free, quota-free market access to LDCs and the current round of GSTP negotiations. The inclusion of MFN clauses in the EPAs has the potential to undermine these initiatives and to create constraints to the development of South-South trade. This will not help the integration of developing countries into the world trading system, one of the central objectives of the Doha round.
Mr. Chairman,

10.
Brazil is raising this issue because we think the conditions that are presumably being asked from the ACPs are unfair, especially within the context of a Development Round. As a developing country that has seen its trade with other developing countries grow significantly in the past ten years to the point that South-South trade now represents 55% of Brazilian total trade, Brazil has not only systemic and legal concerns with the MFN clauses but also very concrete objections to those clauses.  We would very much like to hear from the EC the rationale for devising these agreements in this format and, particularly, would seek confirmation of the existence of a “most favourable nation” clause in these agreements, something that will affect third parties in their negotiations with the ACP countries and that will bring a series of challenges and difficulties to developing countries in particular and to the WTO Membership as a whole.

Thank you.
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