A note on the definition and use of ‘Parties’ to the EPA

Norman Girvan

One of the curious features of the EPA is the definition of 'Parties' to the Agreement and the way the definition is used. Article 233 of the EPA states that for the 'purposes of this Agreement the CARIFORUM states agree to act collectively' but goes on say that the term 'Party' shall refer to the CARIFORUM States acting collectively or the EC Party...(but that) ' Where individual action is provided for or required to exercise the rights or comply with the obligations under this Agreement reference is made to the "Signatory CARIFORUM States" (My emphasis). 
The definition is of course important to determining rights and obligations under the Agreement and liability to action under the Dispute Settlement and enforcement machinery. It also has a bearing on when CARIFORUM is represented by a single joint representative on the implementation Committees of the EPA, which is the case for ‘matters on which they have agreed to act collectively’.  
The difficulty is that the EPA does not provide a schedule of matters on which the CARIFORUM states have agreed to act collectively, vis-a-vis those in which the rights and obligations are those of ‘Signatory CARIFORUM States’. One has to go through the entire text of the Agreement to find out, and even then the line between the two often appears to be blurred. 
Below we reproduce the text of Article 233 and go on to give illustrative instances of the uses of the terms ‘Party’, ‘Parties’ and Signatory CARIFORUM States’ in the EPA text. It appears that most of the areas of agreed CARIFORUM collective action relate to obligations of a general nature; and, notably, to the Dispute Settlement Procedures. References to 'Signatory CARIFORUM States', on the other hand, appear to relate mostly to obligations of a specific, time-bound nature. 
The reason which has been advanced is that this avoids all CARIFORUM States being penalized for the non-compliance of any one State. The downside is that it replaces collective regional responsibilties with a set of bilateral obligations that each CARIFORUM State undertakes with every other and with the EC. As the EPA commitments cover a vast area, the consequences of this for the integrity of the integration movement and the drive to create a CSME among CARICOM members of CARIFORUM need to be closely considered. 

EXTRACT FROM THE EPA

PART VI GENERAL AND FINAL PROVISIONS

Article 233.  Definition of the Parties and fulfilment of obligations

1.      Contracting Parties of this Agreement shall be Antigua and Barbuda, Bahamas, Barbados, Belize, Dominica, the Dominican Republic, Grenada, Guyana, Haiti, Jamaica, Saint Lucia, Saint Vincent and the Grenadines, Saint Christopher and Nevis, Surinam, and Trinidad and Tobago, hereinafter referred to as the "CARIFORUM States", on the one part, and the European Community or its Member States or the European Community and its Member States, within their respective areas of competence as derived from the Treaty establishing the European Community, hereinafter referred to as the "EC Party", on the other part.

2.      For the purposes of this Agreement, the CARIFORUM States agree to act collectively.

3.      For the purposes of this Agreement, the term "Party" shall refer to the CARIFORUM States acting collectively or the EC Party as the case may be. The term "Parties" shall refer to the CARIFORUM States acting collectively and the EC Party.

4.      Where individual action is provided for or required to exercise the rights or comply with the obligations under this Agreement reference is made to the "Signatory CARIFORUM States".

5.      The Parties or the Signatory CARIFORUM States as the case may be shall adopt any general or specific measures required for them to fulfil their obligations under this Agreement and shall ensure that they comply with the objectives laid down in this Agreement.

Text available at http://www.normangirvan.info/official-ec-release-of-cariforum-epa/
A. Use of the term ‘Party’ or ‘Parties’
A.1 Examples of references of a general nature
· “The Parties agree that the Cotonou Agreement and this Agreement shall be

implemented in a complementary and mutually reinforcing manner” (Article 2:2)

· “The Parties reaffirm that the objective of sustainable development is to be applied and integrated at every level of their economic partnership…” (Article 3:1)
· “The Parties understand this objective to apply in the case of the present Economic Partnership Agreement as a commitment that:…” (Article 3:2)
· “The Parties recognise that regional integration is an integral element to their

partnership and a powerful instrument to achieve the objectives of this Agreement.” (Article 4:1)

· “The Parties acknowledge the efforts of the CARIFORUM States to foster regional and sub-regional integration amongst themselves through the Revised Treaty of Chaguaramas establishing the Caribbean Community including the CARICOM Single Market and Economy, the Treaty of Basseterre establishing the Organization of Eastern Caribbean States and the Agreement establishing a Free Trade Area between the Caribbean Community and the Dominican Republic.” (Article 4:2)

· “The Parties recognise the importance of customs and trade facilitation in the evolving global trading environment and in the development of intra-CARIFORUM trade and trade between the Parties” (Article 29:1)

· “The Parties agree that the fundamental objective of this Agreement is the sustainable development and the eradication of poverty in CARIFORUM States, and the smooth and gradual integration of these economies into the global economy. In the agricultural and fisheries sectors, this Agreement should contribute to increasing the competitiveness of production, processing and trade in agricultural and fishery products in both traditional and non-traditional sectors, between the Parties, consistent with the sustainable management of natural resources” (Article 37:1).

· “The Parties recognise the importance of cooperation as regards customs and trade facilitation measures in order to achieve the objectives of this Agreement” (Article 35:1).

·  “The Parties agree that the fundamental objective of this Agreement is the sustainable development and the eradication of poverty in CARIFORUM States, and the smooth and gradual integration of these economies into the global economy. In the agricultural and fisheries sectors, this Agreement should contribute to increasing the competitiveness of production, processing and trade in agricultural and fishery products in both traditional and non-traditional sectors, between the Parties, consistent with the sustainable management of natural resources” (Article 37:1).

· “The Parties acknowledge the economic and social importance of activities relating to fisheries and the utilization of the living marine resources of CARIFORUM States, and the need to maximize those benefits in relation to such factors as food security, employment, poverty alleviation, foreign exchange earnings and social stability of fishing communities” (Article 37:2)

· “The Parties recognize that the fisheries and marine ecosystems of the CARIFORUM States are complex, biologically diverse and fragile and that exploitation should take into account these factors through effective conservation and management of fisheries resources and related ecosystems based on sound scientific advice and on the precautionary principle as defined by the FAO Code of Conduct on Responsible Fisheries”(Article 37:3).

· “The Parties recognize that ensuring food security and enhancing livelihoods of rural and fishing communities are critical elements of the eradication of poverty, and the pursuit of sustainable development. They consequently recognise the need to avoid major disruption of markets for agricultural, food and fish products in CARIFORUM States”(Article 37:4).

· “The Parties agree to take full account of the diversity of the economic, social and

environmental characteristics and needs and development strategies of the

CARIFORUM States “(Article 37:5)

· “The Parties recognize that the integration of the agricultural, food and fisheries sectors across CARIFORUM States, through the progressive removal of remaining barriers and the provision of an appropriate regulatory framework, will contribute to the deepening of the regional integration process and the realization of the objectives of this Chapter” (Article 38).
· “The Parties acknowledge that the removal of barriers to trade between the Parties, as envisaged in this Agreement, may pose significant challenges to CARIFORUM producers in the agricultural, food and fisheries sectors and to consumers and agree to consult with each other on these issues”(Article 40:1).
· “The Parties agree to exchange experiences, information and best practices and to

consult on all issues related to the pursuit of the objectives of this Chapter and

relevant to trade between the Parties” (Article 41:1).
· “The Parties agree that dialogue would be particularly useful in the following areas: (a) Exchange of information on agriculture production, consumption and trade and on the respective market developments for agricultural and fisheries products;…” (Article 41:2).

· “The Parties acknowledge the importance of the agricultural, food and fisheries

sectors to the economies of CARIFORUM States and of cooperating to promote the transformation of these sectors, with the aim of increasing their competitiveness, developing their capacity to access high quality markets and in view of their potential contribution to the sustainable development of the CARIFORUM States. They recognise the need to facilitate the adjustment of the agricultural, food and fisheries sectors and the rural economy, to the progressive changes brought about by this Agreement, while paying particular attention to small scale operations’ (Article 43)
· “The Parties affirm their commitment to the rights and obligations provided for in the WTO Agreement on Technical Barriers to Trade (hereinafter referred to as the WTO TBT Agreement)” (Article 44)
· “The Parties agree that collaboration between national and regional authorities dealing with standardization, accreditation and other technical barriers to trade matters is important to facilitate both intra-regional trade and trade between the Parties, as well as the overall process of CARIFORUM regional integration and undertake to cooperate to this end” (Article 47)

· “The Parties confirm their commitment to implementing the transparency provisions set out in the WTO TBT Agreement. In addition, the Parties shall endeavour to inform each other at an early stage of proposals to modify or introduce technical regulations and standards that are especially relevant to trade between the Parties” (Article 48).

· The Parties recognize the importance of cooperating in the areas of technical

regulations, standards and conformity assessment in order to achieve the objectives of this Agreement” (Article 51:1).

A.2 Examples of Provisions of a specific nature
· “Notwithstanding Article 24, after having examined alternative solutions, a Party may apply safeguard measures of limited duration which derogate from the provisions ofArticle 15 or 16 as the case may be, under the conditions and in accordance with the procedures laid down in this Article… (Article 25:1) a Signatory CARIFORUM State, the Signatory CARIFORUM State concerned may take surveillance or safeguard measures limited to its territory” (Article 25:5).
· “…Moreover, the Parties and the Signatory CARIFORUMStates shall not otherwise apply internal taxes or other internal charges so as to afford protection to like domestic products” (Article 27:1).

· “No Party or Signatory CARIFORUM State may introduce any new subsidy programme which is contingent upon export or increase any existing subsidy of this nature on agricultural products destined for the territory of the other Party” (Article 28:1).

· “…the Parties and the Signatory CARIFORUM States agree to put in place a system of binding rulings on customs matters, notably on tariff classification and rules of origin, in accordance with rules laid down in their respective legislation” (Article 31:2 (f).

· “The Parties agree to establish a Special Committee on Customs Cooperation and

Trade Facilitation which shall be made up of representatives of the Parties. This

Committee shall meet on a date and with an agenda agreed in advance by the Parties. The office of Chairperson of this Committee shall rotate annually between the Parties” (Article 36)

A.3 References specifically to the CARIFORUM-EC Trade and Development Committee
· “…the Parties may decide in the CARIFORUM-EC Trade and Development Committee to modify the level of customs duties stipulated in Annex 3, which may be applied to a product originating in the EC Party upon its importation into the CARIFORUM States” (Article 17).
· “The Party or Signatory CARIFORUM State which has made a finding, on the

basis of objective information, of a failure to provide administrative cooperation

and/or of irregularities or fraud shall without undue delay notify the CARIFORUMEC Trade and Development Committee of its finding together with the objective information and enter into consultations within the CARIFORUM-EC Trade and Development Committee, on the basis of all relevant information and objective findings, with a view to reaching a solution acceptable to both Parties” (Article 20:4(a))

· “The Parties agree to establish a Special Committee on Customs Cooperation and

Trade Facilitation which shall be made up of representatives of the Parties” (Article 36:1).

· “In furtherance of the efforts of the Parties to find an acceptable solution to the matters referred to in paragraph 2 of Article 20, the Party or Signatory CARIFORUM State against which a finding has been notified to the CARIFORUM-EC Trade and Development Committee may also seek recourse to a Mediator, in accordance with the provisions of Article 205, paragraphs 2 to 5. The Mediator's opinion shall be notified within the period of three months referred to in paragraph 4 (b) of Article 20” (Article 20 bis).
· “the need to avoid the mandatory use of pre-shipment inspections or their

equivalent, without prejudice to their rights and obligations pursuant to the WTO

Agreement on Pre-Shipment Inspections. The Parties shall discuss the matter within the CARIFORUM-EC Trade and Development Committee and may subsequently agree to renounce the possibility of using mandatory pre-shipment inspections or their equivalent” (Article 31:2(j)).
· “With a view to incorporating in Annexes 4 and 5 the commitments of The Commonwealth of the Bahamas and The Republic of Haiti, which shall be compatible with the relevant requirements under the General Agreement on Trade in Services (hereinafter the GATS), the Parties and the Signatory CARIFORUM States shall make changes to those Annexes by decision of the CARIFORUM-EC Trade and Development Committee no later than six months after the signature of this Agreement. Pending the adoption of such decision, the preferential treatment granted by the EC Party under this Title shall not be applicable to The Bahamas and Haiti” (Article 63).
· “The Parties shall encourage the relevant professional bodies in their respective

territories to jointly develop and provide recommendations on mutual recognition to the CARIFORUM-EC Trade and Development Committee, for the purpose of the fulfilment, in whole or in part, by investors and service suppliers of the criteria applied by the EC Party and by the Signatory CARIFORUM States for the

authorisation, licensing, operation and certification of investors and service suppliers and, in particular, in the professional services sector” (Article 85:2).

· “The Parties agree to exchange experiences, information and best practices and to

consult on issues covered by this section and relevant to trade between the Parties.

The CARIFORUM-EC Trade and Development Committee shall develop modalities for this regular dialogue on the issues covered by this Section.” (Article 118:1)
· ‘The Signatory CARIFORUM States shall establish a system of protection of

geographical indications in their respective territories no later than 1 January 2014.The Parties shall cooperate through the CARIFORUM-EC Trade and Development Committee in accordance with the provisions of Article 164(c) towards the development of geographical indications in the territories of the CARIFORUM States. To this end, and within six months from the entry into force of the Agreement, the CARIFORUM States shall submit to the consideration of the CARIFORUM EC Trade and Development Committee a list of prospective Geographical Indications originating in the CARIFORUM States for its discussion and comments’ (Article 145.1:2)
· ‘The Parties shall discuss within the CARIFORUM EC Trade and Development

Committee the effective implementation of Article 145 and exchange information on legislative and policy developments on geographical indications” (Article 145.1:2)

· “The Parties shall endeavour to resolve any dispute referred to in Article 203 by

entering into consultations in good faith with the aim of reaching an agreed solution” (Article 204:1).

· “A Party shall seek consultations by means of a written request to the other Party,

copied to the CARIFORUM-EC Trade and Development Committee, identifying the measure at issue and the provisions of the Agreement that it considers the measure not to be in conformity with” (Article 204:2).
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· “Consultations shall be held within forty (40) days of the date of the submission of the request. The consultations shall be deemed concluded within sixty (60) days of the date of the submission of the request, unless both Parties agree to continue consultations” (Article 204:3).

· “Unless the Parties agree on a mediator within fifteen (15) days of the date of the

agreement to request mediation, the Chairperson of the CARIFORUM-EC Trade and Development Committee, or his or her delegate, shall select by lot a mediator from the pool of individuals who are on the list referred to in Article 221 and are not nationals of either Party. The selection shall be made within twenty five (25) days of the date of the submission of agreement to request mediation and in the presence of a representative of each Party. The mediator will convene a meeting with the Parties no later than thirty (30) days after being selected. The mediator shall receive the submissions of each Party no later than fifteen (15) days before the meeting and notify an opinion no later than forty five (45) days after having been selected” (Article 205)

· “The arbitration panel shall notify its ruling to the Parties and to the CARIFORUMEC Trade and Development Committee within one hundred and fifty(150) days from the date of the establishment of the arbitration panel. Where it considers that this deadline cannot be met, the Chairperson of the arbitration panel must notify the Parties and the CARIFORUM-EC Trade and Development Committee in writing, stating the reasons for the delay and the date on which the panel plans to conclude its work. Under no circumstances should the ruling be notified later than one hundred and eighty (180) days from the date of the establishment of the arbitration panel” (Article 209)
· “The Parties may reach an agreed solution to a dispute under this Part at any time. They shall notify the CARIFORUM-EC Trade and Development Committee of any such solution. Upon adoption of the mutually agreed solution, the procedure shall be terminated” (Article 215)
· “Each of the Parties shall select five individuals to serve as arbitrators. The two Parties shall also agree on five individuals that are not nationals of either Party and who shall act as Chairperson to the arbitration panel. The CARIFORUM-EC Trade and Development Committee will ensure that the list is always maintained at this level” (Article 221:1) 

B. 1 References to Signatory CARIFORUM States in relation to the CARIFORUM Trade and Development Committee

(a) Coherence with international commitments
“The EC Party and the Signatory CARIFORUM States shall inform each other

through the CARIFORUM-EC Trade and Development Committee about

international commitments or arrangements with third countries they may undertake,

or about any obligation they may be subject to, which may be relevant for the

implementation of the present Chapter, and in particular about any arrangement

providing for the processing of personal data, such as collection, storage, access by

or transfers to third parties of personal data” (Article 200:1)

In this regard at the request of the EC Party or the Signatory CARIFORUM States,

the EC Party and the Signatory CARIFORUM States shall enter into consultations to

address any concerns which may come to light (Article 200:2)

(b) Balance of Payment Difficulties
· “Any Signatory CARIFORUM States or the EC Party maintaining or having adopted restrictive measures, or any changes thereto, shall promptly notify them to the other Party and present, as soon as possible, a time schedule for their removal” (Article 240:4)

· “Consultation shall be held promptly within the CARIFORUM-EC Trade and

Development Committee. Such consultations shall assess the balance of payments

situation of the concerned Signatory CARIFORUM States or the EC Party and the

restrictions adopted or maintained under this Article, taking into account, inter alia, such factors as:…” (Article 240:5)
B.2 Other examples of specific provisions relating to ‘Signatory CARIFORUM States.

· “Notwithstanding the above, the Signatory CARIFORUM States included in Annex 1 shall eliminate the customs duties on exports set down in that Annex within three years of signature of this Agreement” (Article 14:2)

· The Signatory CARIFORUM States shall not be required to begin a phased

elimination of the customs duties other than those listed in Annex 3 and referred to in paragraph 2 in the seven years subsequent to the signature of this Agreement. This process shall be accompanied by the support of the necessary fiscal reforms as provided for under Article 22” (Article 16:4).

·  “In order to improve working methods, as well as to ensure non-discrimination, transparency, efficiency, integrity and accountability of operations, the EC Party and the Signatory CARIFORUM States shall: (a) take further steps towards the reduction, simplification and standardisation of data and documentation” (Article 31:3-Customs and legislative  procedures )

· ‘…The Parties and the Signatory CARIFORUM States shall make publicly available relevant notices of an administrative nature, including agency requirements and entry procedures, hours of operation and operating procedures for customs offices at ports and border crossing points, and points of contact for information enquiries, in order to facilitate business compliance with customs obligations and the timely movement of goods” (Article 32:c)

· “With respect to market access through commercial presence, the EC Party and the Signatory CARIFORUM States shall accord to commercial presences and investors of each other a treatment no less favourable than that provided for in the specific commitments contained in Annex 4” (Article 67:1)
· “In sectors where market access commitments are undertaken, the measures which the EC Party and the Signatory CARIFORUM States shall not maintain or adopt either on the basis of a regional subdivision or on the basis of their entire territory, unless otherwise specified in Annex 4, are defined as:”(Article 67:2)
· “In the sectors where market access commitments are inscribed in Annex 4 and

subject to any conditions and qualifications set out therein, with respect to all

measures affecting commercial presence, the EC Party and the Signatory

CARIFORUM States shall grant to commercial presences and investors of each other treatment no less favourable than that they accord to their own like commercial presences and investors” (Article 68:1). 
· “The EC Party and the Signatory CARIFORUM States may meet the requirement of paragraph 1 by according to commercial presences and investors of the other Party, either formally identical treatment or formally different treatment to that they accord to their own like commercial presences and investors” (Article 68:2). 
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