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Response to the Memorandum entitled “Problem Areas in the EPA and the case for Content Review” submitted for the consideration of the Reflections Group by

Havelock Brewster, Norman Girvan and Vaughn Lewis

1. The intended subject of the Reflections Group meeting is to identify from the CARICOM external trade negotiating experience thus far, particularly the most recent experience of the CARIFORUM-EC Economic Partnership Agreement, any aspects of the process being used that could be improved in the context of the external trade negotiations anticipated in the future. In this regard the Memorandum makes a singular point regarding this process.

2. The authors’ comment lies on the false premise that the status quo with respect to CARIFORUM’s current trading arrangements with Europe will remain intact in the absence of a signed agreement. They therefore suggest it would be desirable that, before legal certainty is given to the current trading arrangements through its signature, the time and effort that they allege to be as yet inadequate be put into:

a) Further public explanation and discussion of the Agreement; and

b) A review of the provisions of the Agreement.

3. The rationale that they provide for this ill-defined delay in signature is that:

a) It will be difficult to amend the agreement subsequent to signature;

b) It covers a wide range of areas that have hitherto been within the jurisdiction of domestic and regional policy; and 

c) Few people in the region know about or understand these domestic or regional policy subject areas.

4. At the General Council meeting of the WTO Membership on 5th February 2008, Ecuador asked the EC under what legal cover agreed to by WTO Members it is providing goods from ACP States with duty free and quota free access while requiring tariffs and limiting to quotas goods originating in other countries. The EC has diplomatically not responded as the fact is that until an EPA is given legal effect through signature, the provision of this preferential arrangement by the EC does not have such cover and the EC could be requested by other WTO Members to either cease to provide such preferences or provide them with negotiated compensation.

5. As was recognized by regional officials and stakeholders, and ultimately by Heads of Government at the Inter-Sessional meeting in Guyana in November 2008, trading in the EU market without preferential treatment would have detrimental effects on the Region’s economy and should therefore be avoided.

6. With this in mind, and even before the completion of the legal scrub of the EPA, Member States of CARIFORUM, including its various regional institutions, have already begun their review and are planning the necessary public explanation and discussions of the EPA as part of their preparations for its implementation.

7. As things currently stand therefore, the longer the delay in signing the Agreement, as proposed by the authors of the Memorandum, the greater the risk of significant economic dislocation within CARIFORUM. The review, public explanation and discussions should not therefore be used as an excuse for any unwarranted delay.

8. The rationales provided by the authors of the Memorandum for the proposed delay need also to be addressed. They first of all imply that the Agreement, negotiated on the basis of the principle that “nothing is agreed until everything is agreed” will not be difficult to amend before signature. Any amendment at this stage requires the consent of all the Parties to the Agreement, whether or not the Agreement is signed. Re-opening the negotiations will further delay the provision of legal cover for the Agreement in the WTO and heighten the risk of the application of the EPA preferential arrangements for CARIFORUM goods being challenged and discontinued.

9. In addition, the implementation of the Agreement might either nullify the need for amendment or more clearly identify aspects that might serve the Agreement’s mutual objectives better if amended. This is why the Agreement itself has built into it both a joint Institutional architecture, and monitoring and review mechanisms. Any desired amendment would therefore be better negotiated after the signature of the Agreement.

10. The authors further complain that the scope of the Agreement covers subject areas hitherto limited, by implication exclusively, to domestic and regional policy and they link this point to the fact that certain subjects not yet subject to WTO disciplines have been included in the EPA. The implication is that they first need to be settled in the WTO. However, the fact they are not settled in the WTO does not preclude their incorporation into bilateral agreements since countries can properly determine the extent to which they wish to make commitments, based on their assessed national interests. Moreover, CARICOM has already included some of these subjects in its bilateral agreements.

11. Finally they assert that too few people know about or understand these subject areas. While it is correct that the Region is still expanding its capacity to understand, negotiate and utilize these areas to best effect, the authors appear to be unaware of the previous experience garnered by many Regional trade officials and others in previous negotiations like the FTAA, for example. Much of this experience was drawn upon by Regional officials during the extensive consultative process that took place with Regional officials during the course of the EPA negotiations.

12. In addition, the conduct of the consultative process allowed Regional officials to further learn from experts in these subject areas in the real-world situation rather than the sometimes rarified academic environment. It should also be noted that the Region has also now established well-recognized training programmes at various levels within its academic institutions.

13. The authors’ sole contribution to the discussion on process is therefore applicable only to a hypothetical, and unlikely, situation where the status quo remains the same, and is fraught with risk in the current global environment where competitive economies are aggressively seeking to reduce the Region’s preferential advantages in its external markets. And risky as it is therefore in the general case, it is more particularly risky in the instant case of the EPA.

14. The authors then turn their attention to the content of the EPA. While this is not the intended objective of the Reflection, the many inaccuracies contained in this section of the Memorandum cannot be allowed to stand unchallenged as a document of record of the COTED.

15.  The authors begin in their first paragraph with the erroneous assertion that the Cotonou Agreement mandates that the EPA, by implication, in and of itself, must promote sustainable development. The member states and their negotiators were never under any such illusion. The EPA, along with its development provisions can only be one element of a comprehensive approach to promoting development. The improved integration of CARIFORUM economies into global supply chains is, nevertheless, one of the prerequisites for increased competitiveness.

16. They then describe the relationship between the development component of the EPA and the trade and liberalization component of this new trading arrangement in a manner that appears to neglect the EPA’s place within the Cotonou Agreement. The EPA in fact contains text that not only integrates it intimately with the Development Cooperation obligations of the Cotonou Agreement but also text that provides for support measures well beyond Cotonou. The EPA has in many ways therefore strengthened the development component of the Cotonou Agreement.

17. The authors then move to the topic of resource transfers from the EU to CARIFORUM. They first make the greatly inappropriate comparison between the ‘social cohesion funds’ and ‘structural funds’ that the EU provides for countries acceding to the European Community and the European Development Fund under the Cotonou Agreement. The Cotonou Agreement is not a CARIFORUM-EU Accession Agreement and the EPA does not intend to make it so.

18. As to the adequacy of EDF funds, the authors also neglect to identify that the EDF does not provide all the development funding that flows into the Region from the international community, including funding from individual EU states. To suggest that our entire development expenditure is the sole responsibility of Europe and more particularly the EDF is disingenuous to say the least. At any rate CARIFORUM Heads of Government, at their meeting in Montego Bay, on 4-5 October 2007 with Commissioners Mandelson and Louis Michel, were unable to persuade them to commit additional resources, which the Heads themselves recognized at their meeting in Guyana in December 2007.

19. Finally they also discuss the need for development funding for EPA implementation as though the EPA provides for full and immediate reciprocity. Nothing could be further from the truth. The asymmetry of obligations, the unprecedented and extended periods for phasing in the Region’s obligations juxtaposed against the immediate liberalization obligations of the EU, speaks to recognition of the difference in levels of development even beyond those instances in the EPA where it is given specific mention.

20.  The authors’ neglect of the unprecedented length of the transition periods in the EPA continues when they impute a lack of careful evaluation by regional trade officials of their sensitivities to government revenue, income, production and employment. The authors also appear not to have taken into consideration the items that, on the basis of the evaluation they say has not been done, have been excluded completely from the commitment to tariff reduction.

21. The authors compound their comment on this concern about the tariff liberalization commitments undertaken in the EPA with an alternative proposal for compensatory resource transfers from the EU if the net economic effects of tariff liberalization are negative. The proposal is not conditioned and so one is forced to wonder if the intention is for this to become a permanent annual contribution by Europe to the budgets of the CARIFORUM Member States reversing decades of the struggle for independence.

22. The authors turn their attention next to non-tariff barriers to trade, conflating these with the Cotonou rules on whether or not a CARIFORUM product qualifies for preferential treatment. Using as an example the one and only time-bound reservation to these rules of origin in the over 6,000 product categories used by Customs officials, the import and use of refined sugar, they suggest that these non-tariff barriers have not been satisfactorily addressed in the EPA. In fact, the restriction on cumulation for certain sugar-containing products relates to a very specific lit of items, specified, for example, according to the weight or size of the packaged product and/or according to the percentage of sugar contained therein. It is therefore quite untrue to allege that the restriction applies to all sugar-containing products. Further, the EC has agreed to review the list of products in two years with a view to reducing it.  

23. Returning to address the concern they have about the development assistance available in the EPA the authors suggest that the EPA should have in it product-specific and firm-specific obligations. The 
EPA already contains product- and sector-specific development provisions (sugar, rum, rice, bananas, non-traditionals, tourism, etc.) and the extent to which specific firms would be targeted will be determined during project formulation. Under the project that derived from the Declaration on Rum that is part of the Cotonou Agreement, specific firms have benefited in a variety of ways including product development and environmental management.

24. What does not seem to have been considered by the authors is the process of Regional officials constructing National Indicative Plans and Regional Indicative Plans according to their own needs and to determine their funding under the EDF. In addition the authors casually dismiss the opportunity for creating partnerships between CARIFORUM and EU institutions and firms encouraged in many areas of the EPA.

25. In pointing to their concerns about the provisions on services, the authors appear not to have any idea of the status of such negotiations in the WTO. The EU’s market access commitments  to CARIFORUM in the EPA is significantly more advantageous than what is available from Europe to other WTO Members, or in any other EU trade agreement. The EPA provides for access by contractual service suppliers (CSS) in 29 sectors and independent professionals (IP) in 11 sectors without economic ceilings or quotas, as is the case in the WTO. (Incidentally, the authors refer to  only 9 sectors for IPs). Furthermore, in the WTO, the EC has not opened these sectors for CSS and IP. (Most of these sectors are Unbound. Also, under the EPA, temporary stays by contractual service suppliers and independent professionals from CARIFORUM in the EU are up to six months in each state; the authors claim that this is for only 90 days.  They also appear to misconstrue what is meant by an ‘economics needs test’; but this has been in practice in most countries for many years. However, several EU states did not include ENT requirements on the market access they granted to CSS and IPs from CARIFORUM in a wide range of sectors.

26. Other errors in the authors’ expression of their concern include confusing immigration issues with trade issues. They also incorrectly state that entertainers will require university qualifications or to be registered locally. Article 83.(2) of the EPA specifically excludes entertainment, fashion model and chef de cuisine services from university degree requirements.  Finally, by asserting that the existing facility for casual visits to Europe will be negatively affected the authors clearly reveal that they do not understand the difference between a legally binding market access commitment in a trade agreement and the current discretionary access that Caribbean persons currently enjoy in various EU states. But the EPA enhances access by a range of persons through a special facility for Short Term Visitors for Business Purposes (Article 83).

27. The authors also seem to assume that the only reason for negotiating an EPA with services and investment was to secure approval of the EPA under the WTO (para 11). This impractical idea totally ignores the fact that CARICOM states have significant offensive market access interest in services and the EU is the world’s largest importer of services.

28. More than a decade after the signing of the Agreement establishing the WTO in 1996 the authors suggest that no additional progress should be attempted by CARIFORUM in the EPA. CARIFORUM had in fact determined that the mere tariff liberalization component of the EPA would not provide the necessary economic platform for the gradual integration of CARIFORUM economies into the global economy.

29. Great care was also taken to ensure that any commitments that pre-empt the CSME decision-making process were well understood and kept to a minimum. The EPA in fact strengthens the CSME when it is eventually established, as it serves to strengthen the smaller OECS integration process and promotes the evolution of the larger CARICOM-DR economic relationship.

30. The institutional architecture of the Agreement also comes in for criticism by the authors who continue to insist that CARICOM States will be unable to exercise their sovereign right to prevent a consensus in the face of the mighty EU. They further claim that this architecture would lead to disintegration rather than integration of the Region. The fact of the matter is that any international agreement must contain institutional provisions that facilitate decision-making among the parties, and, in this respect, the EPA is no different. Indeed, all trade agreements to which CARICOM is a party contain such structures and this in no way is evidence of supra-nationality and cannot be construed to supercede CARICOM’s organs of governance. 

31. Having completed expressing their concerns about specific content within the EPA, the authors attempt to propose a course of action for CARICOM. There is little in the four points provided to the Reflections Group by the authors that were not in fact used during the negotiations.

32. In conclusion therefore, the Memorandum clearly does not represent the text of the EPA and the issues contained within it; is replete with errors and innuendos; dismisses the hard work of regional officials and stakeholders through the intense coordination process and well targeted analysis of relevant issues; and makes little or no contribution to the intended consideration of the regional negotiating process and recommendations for its improvement.
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