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INTERNATIONAL TRADE UNION CONFEDERATION (ITUC)

ITUC ANALYTICAL NOTE 
ON THE ECONOMIC PARTNERSHIP AGREEMENT (EPA)
BETWEEN THE EUROPEAN UNION (EU) AND CARIFORUM
This note summarises the provisions of the EU-Cariforum Economic Partnership Agreement (EPA), which is the only full EPA that has been initialled so far. As such it is important both in its own right and as it may represent a blueprint for full EPAs to be negotiated by the EU and other African, Caribbean and Pacific (ACP) regions. 
Some elements of the EPA are welcome such as Part I on sustainable development, the social chapter in Part II and the institutional provisions provided in Part VI.  However other aspects of the EPA could have a negative social and economic impact, especially for workers in the developing countries of Cariforum.  This note seeks to indicate both positive and negative aspects of the EPA in order to assist trade unions in devising their strategies, both in EU-Cariforum countries and in other ACP regions that are still engaged in negotiating EPAs with the EU.
Part I : Trade partnership for sustainable development 
Part I deals with the general objectives and principles of the Agreement. It reiterates that poverty eradication, achievement of the Millennium Development Goals and regional integration are among the main objectives of the EPA together with “the gradual integration of the Cariforum States into the world economy, in conformity with their political choices and development priorities.” 
The principles establish that human, cultural, economic, social, health and environmental best interests of the population will be fully taken into account in the application of the Agreement. They further stress that both Parties (i.e. the Cariforum and EU states) will work cooperatively towards the realisation of sustainable development centred on the human person. The creation of a regional development fund is referred to.
The listed cooperation priorities focus mainly on capacity building so as to ensure that Cariforum states can comply with the technical commitments set out in the Agreement. Each chapter contains a “cooperation article” which identifies corresponding areas of cooperation. The cooperation envisaged in the area of fiscal reform is, however, restricted to assistance in order to reduce use of tariffs
, which constitutes an intrusion into the democratic choices of Cariforum states with regard to their tax policies. 
Assessment: in general Part I of the EPA is welcome. However the nature of the commitments made is general and written in the style of a declaration of intent with no binding commitments. This contrasts sharply with the very detailed and binding commitments made in Part II of the EPA.  Further there is some uncertainty about the legal force of Part I which does not provide for clear enforcement mechanisms. Although the word “development” is frequently used it is never defined, indicating that this issue remains a matter of controversy between the Parties. As a result divergences of views stand to arise in the interpretation and implementation of the EPA.
Part II :  Trade and trade related matters
Trade in goods:
Under the terms of the EPA, Cariforum is expected to have liberalised 61% of EU imports in value by 2018, 83% by 2023 and 90% by 2033. At the current time, about 52% of the EU imports in value enter the Cariforum market duty and quota free. The main exclusions are agricultural and processed agricultural products as well as some chemicals, furniture and industrial products. 
The EU offers duty and quota free market access for all goods except for rice and sugar where transition periods are foreseen. For sugar the transition period ends in September 2009. The end of the transition period will be linked to the end of financial assistance under the Sugar Protocol which is likely to create problems in the Caribbean sugar industry due to its relatively high production costs. Sugar is one of the biggest providers of employment in the region.
Cariforum is to apply a general moratorium on its tariff liberalisation commitments on all products for the first three years of the EPA. For revenue sensitive items such as gasoline, motor vehicles and parts, the moratorium is extended to 10 years; a review clause is provided for to address the special development needs of Antigua and Barbuda, Belize, Dominica, Grenada, Guyana, Haiti, Saint Lucia, Saint Vincent and the Grenadines and Saint Christopher and Nevis.
 For these countries, the level of customs duties may be modified provided it remains WTO compatible.

There is an obligation to eliminate export taxes and duties for both parties. The Cariforum states have three years after the entry into force to comply with this regulation.

Under the most favoured nation (MFN) clause, the Cariforum states have the obligation to grant the EU any more favourable treatment applicable as a result of the Cariforum states (either individually or collectively) becoming party to a free trade agreement with any major trading economy after the signature of the EPA. A major trading economy is defined as the one representing at least 1% of world trade. The EU has the same obligation with any trading partner regardless of its share in world trade. This clause applies to both goods and services. This clause is not required by the WTO and it has actually been argued that it could even contravene WTO rules.
Trade defence instruments:

WTO anti-dumping and countervailing measures are applicable under the EPA as well as the multilateral safeguards measures foreseen in Article XIX of the GATT related to Emergency Action on Imports of Particular Products and in Article 5 of the Agreement on Agriculture. For the first 5 years, the EU must refrain from applying these multilateral safeguards.  
In addition to multilateral safeguards, the EPA establishes bilateral safeguard measures, not subject to the WTO dispute settlement. Bilateral safeguards can be applied when import of a product may “cause or threaten to cause” (i) serious injury to a domestic industry, (ii) disturbances in a sector of the economy including major social problems or difficulties which could bring about serious deterioration in the economic situation or (iii) disturbances in competitive agricultural product markets. A safeguard measure for the protection of infant industries is equally foreseen, but can only be applied for a period of ten years following the date of entry into force of the EPA. As usual in safeguard clauses, such measures can only be maintained for the time strictly necessary to prevent or remedy the serious injury or disturbance, cannot exceed two years and can be renewed only once. 
Agricultural export subsidies:

Both parties agree not to introduce new export subsidies on agricultural products. While the EU offers to eliminate all export subsidies on agricultural products liberalised by the Cariforum, the question of EU domestic subsidies is not touched upon. It should be noted, however, that imports of subsidised EU products in the Cariforum states can be particularly harmful for local producers.

Food security:

The text recognises that “the removal of barriers to trade ….as envisaged in this Agreement, may pose significant challenges to Cariforum producers in the agricultural, food and fisheries sectors and to consumers.” However, no concrete measures are envisaged to resolve such problems beyond the application of safeguard measures foreseen in the EPA. 
Investments, services and e-commerce: 
The first articles of this chapter contain general provisions aimed at securing the right of the state to regulate and to introduce new regulations to “meet legitimate policy objectives” as well as for the protection of public undertakings. But these provisions are general and contrast sharply with the level of detail and comprehensiveness of the subsequent articles. 
The EPA is GATS compatible. The sectoral coverage is significant with more than 80% of the sectors liberalised in the Dominican Republic, about 65% in Least Developed Countries and 75% in other countries. The Bahamas and Haiti have six months after the entry into force of the EPA to submit their respective lists of sectors to be liberalised. The EU needs to liberalise 94% of its sectors. Special clauses to deal with computer, courier and telecommunication, financial, international maritime transport and, last but not least, tourism services are provided.

The commitments include a standstill clause and provisions for future liberalisation no later than five years from the date of entry into force of the EPA. 

Investment (commercial presence): 
A national treatment clause ensures that for these sectors on which the parties have agreed to liberalise, commercial presences and investors of one of the parties are treated no less favourably than the  commercial presence and investors of the other party. 

Further, an MFN clause stipulates that from the entry into force of the EPA onwards, the parties will have to extend more favourable treatment in agreements with others to the other party as well. As with trade in goods, for the Cariforum this clause only applies to major trading economies. A review clause stipulates that liberalisation of investments shall be reviewed every three years with a view to their progressive liberalisation.
Some provisions deal with the behaviour of investors. Both parties commit to take measures, through national legislation, so as to (i) prevent investors to offer bribes, (ii) make sure they act in accordance with core labour standards and (iii) make sure they do not operate in a manner that circumvents international environmental or labour obligations. In addition both parties shall “ensure that foreign direct investment is not encouraged by lowering domestic environmental, labour or occupational health and safety legislation and standards or by relaxing core labour standards or laws aimed at protecting and promoting cultural diversity.”
Temporary presence of natural persons for business purpose:

Liberalisation under GATS Mode 4 goes further than ever before. Managers, specialists, graduate trainees, business services providers, contractual services suppliers, independent professionals and short term visitors for business purposes are covered by the EPA. They can enter the other party’s territory and stay for a period of three months to three years.
Tighter conditions are attached to the entry of contractual services suppliers and independent professionals. One of these conditions is having signed a service contract not exceeding a period of twelve months. In addition economic needs tests may be applied. 
The EU has liberalised 29 sectors for Caribbean Contractual Service Suppliers. It has liberalised 11 sectors for temporary entry by Cariforum Independent Professionals or self employed persons including engineers, doctors, nurses, midwifes, artists, entertainment service providers, translators, interpreters, chefs , accountants and book keepers. 
It should be specified that the EPA does not commit the parties to issuing visas but to making movement across borders easier.
Rules of Origin:

The principles applied to define the origin of products and services remain identical to those provided for in the Cotonou agreement but the criteria are slightly more relaxed, especially with regard to textiles. A revision clause is provided for as well. Products are considered to originate in a country when they have been “sufficient worked or processed” in that country. The annexes of the protocol describe quite precisely what “sufficient processing” would mean. In most cases, a threshold is established on the basis of value of input in the total value of the exported product. This threshold varies from 15 to 40% ex - works value (i.e. the cost of the goods not including any insurance or transport costs). Operations such as packaging, painting, ironing, peeling, slaughter of animals, simple mixing of products or assembly of parts are not considered as sufficient processing.
A joint declaration on the origin of fishery products states that further examination will take place at a later stage with respect to the problem caused by the entry into EU markets of fishery products from catches made in zones within the national jurisdiction of the Cariforum. 
Competition:

Agreements and concerted practices between undertakings which have the object or effect of preventing competition are deemed incompatible with the EPA. Abuses of market power are not allowed under the EPA. The parties have five years to put into place a regulatory framework addressing restrictions on competition. 
Intellectual property rights:
This chapter, extremely detailed, aims at adequate and effective implementation of the WTO Agreement on Trade-related Aspects of Intellectual Property Rights (TRIPS) and of the international treaties dealing with intellectual property. The EPA recognises the importance of the Doha Declaration on the TRIPS agreement and public health and the protocol amending the TRIPS. It maintains the transition period for LDCs foreseen in the TRIPS Agreement. 
Public procurement:

No commitment has been made but both parties are expected to do so in the future. This chapter aims at defining the regulatory framework which must be put in place by the Cariforum states 2 years after the entry into force of the EPA (5 years in the case of Least Developed Countries). The chapter defines “the rules of the game”, in particular transparency rules, methods of procurement, rules of origin, qualification of suppliers, negotiations processes, awarding of contracts and bid challenges. The entities to which the provisions of the EPA will apply are specified. 

Environment:
This chapter is of a rather declaratory nature. It reaffirms the commitments of the parties to the principles of sustainable management of natural resources and the environment which are to be applied at every level of the EPA. The parties commit “to seek to ensure” a high level of environmental and public health protection and “shall strive” to continue to improve those laws and policies. More interesting maybe is that the parties agree not to encourage trade or foreign direct investment (FDI) by lowering the level of protection provided by domestic environmental and public health legislation or derogating from or failing to apply such legislation. 
Social aspects:

The EPA reaffirms the commitments of the parties to core labour standards, to the ILO Declaration on Fundamental Principles and Rights at Work and its Follow-Up and to the UN ECOSOC Ministerial Declaration on Full Employment and Decent Work. The parties commit to strive towards a high level of social and labour regulations and policies. 
The parties commit themselves to not using labour standards for protectionist trade purposes. They further commit to upholding levels of protection and agree not to encourage trade or FDI by lowering the level of protection provided by domestic social and labour legislation or by derogating from, or failing to apply such legislation and standards. 

Interestingly, recognition is included of the beneficial effect of core labour standards and decent work for economic efficiency. The value of greater policy coherence between trade, employment and social policies is highlighted.  

Another significant clause covers the need to monitor and assess the impact of the EPA on decent work, through national processes and through the Cariforum-EU Consultative Committee of which social partners are likely to be members. The advisory role of the ILO therein is acknowledged. 

The basic content of this social chapter is generally positive although questions related to the enforcement of this chapter and to legal remedies remain unclear at this stage. In this regard whilst trade unions would presumably be able to use the social chapter and the Consultative Committee to make recommendations and raise complaints, there seems to be no obligation for EU and Cariforum authorities to act upon these recommendations or complaints. In particular no legal remedy is foreseen in cases of trade unions’ complaints related to core labour standards violations. The situation of Export Processing Zones (EPZs) is not addressed in the EPA, regrettably.  

Assessment: Both the level and pace of the liberalisation programme contemplated in this EPA pose great challenges to the Cariforum. Given the level of asymmetry between the two regions, an average level of 80% of liberalisation in trade in goods – as the EU stated was required by WTO rules, according to its interpretation – stands to be detrimental to the weaker party. Although the EU is not the Cariforum’s biggest trade partner, the liberalisation envisaged will require considerable efforts and financial resources to strengthen the productive capacity of Caribbean states if they are to benefit from the EPA. One should furthermore recall that import taxes represent a large share of government revenues in many Cariforum countries - 53% of government revenues in Antigua and Barbuda, 60% in Belize, 65% in Haiti and 53% in Saint Lucia – and will be hard to replace.

The EPA ties Cariforum states to a detailed and intensive negotiating agenda on services, the Singapore issues (public procurement, investment and competition) and intellectual property. On these issues the EPA largely stands to exceed the current regulatory capacity of the Cariforum. As those issues are not required for the purpose of WTO compatibility, it would have been entirely feasible for the Cariforum to engage in integration of such areas at the regional level prior to consideration of any liberalisation with respect to the EU.  The flexibility and effectiveness of bilateral defence mechanisms remains to be seen in practice. 
The social dimension is reasonably well addressed despite uncertainty about enforcement mechanisms and the legal remedies available to trade unions. It is regrettable that the social chapter is not linked to development cooperation, which should be used to strengthen social dialogue in the ACP regions and to provide the means and resources to help cope with negative social and employment impacts of the EPA. 
Parts III, IV and V :  Dispute avoidance and settlement, General Exceptions and Institutional Provisions 
Part III  : Dispute avoidance and settlement:
To avoid disputes, a confidential consultation process is foreseen. If consultation fails to produce a mutually agreed solution, a mediation process can be opened.  As a first step, the chairperson of the Cariforum-EU Trade and Development Committee selects the mediator. This remains a confidential process and the mediator’s opinion is non-binding. If the parties still fail to reach agreement, they may enter into dispute settlement procedures which start with an arbitration procedure. In a determined period of time the arbitration panel must issue a binding ruling. In the event of a dispute concerning the social or environment chapter, the panel must include a recommendation on how to ensure compliance. In case of non-compliance with the ruling, the complaining Party may adopt some measures on a temporary basis. However in cases involving a dispute under the social and environment chapters those temporary measures shall not include the suspension of trade concessions foreseen under the EPA. 

Part IV: General Exceptions:

This is a straightforward “General Exceptions” chapter.

Part V: Institutional Provisions:
A Joint Cariforum-EU Council which meets every second year is to be the highest body responsible for the EPA. It is chaired in turn by a Member of the European Commission and by a Cariforum representative. It has the power to take binding decisions and make recommendations in respect of all matters covered by the EPA. 
The Cariforum-EU Trade and Development Committee, composed of senior level representatives of the parties, assists the Joint Cariforum-EU Council. It is chaired alternately by a representative of each of the Parties for a period of one year. 
The Cariforum-EU Parliamentary Committee is a forum for members of the European Parliament and the Cariforum States legislatures to meet and exchange views. It may make recommendations to the Joint Cariforum-EU Council and the Cariforum-EU Trade and Development Committee. 

The Cariforum-EU Consultative Committee is established to promote dialogue and cooperation between representatives of organisations of civil society, including the academic community, and social and economic partners on all economic, social and environmental aspects related to the EPA. Participation in the Cariforum-EU Consultative Committee is decided by the Joint Cariforum-EU Council. It can make non binding recommendations to the Joint Council and the Trade and Development Committee.

Assessment: The implication of civil society in the monitoring of the EPA through the creation of a Joint Consultative Committee is welcome. However the lack of clarity in the follow-up to be given to the recommendations issued by the Consultative Committee is regrettable.

Part VI : General and Final Provisions
The EPA is valid indefinitely but a clause establishes a revision in the light of the expiration of the Cotonou Agreement. 
The EPA is to be implemented provisionally until it formally enters into force. It can be unilaterally denounced with a six month notice. 
A regional preference clause establishes that a Cariforum state cannot treat the EU in a more favourable way than it treats any state within the Cariforum. This clause is of potential  importance for the strengthening of the regional integration at the Cariforum level. 
Assessment: The indefinite validity of the EPA contrasts with the time-limited validity of the Cotonou Agreement which deals with development and cooperation aspects. Given the scope of the reforms to be engaged in the Cariforum States, there is great uncertainty as to whether the resources of the 10th European Development Fund will be sufficient, especially as there is no binding link between the implementation of the reforms required and financial assistance from the EU. 
The regional preference clause could limit negative effects of the EPA on Caribbean regional integration.  But while that could be the case for the countries of Cariforum because all ACP Caribbean states are members, this stands to contrast with the situation of other ACP regions and of Africa in particular, where current indications are that the EPAs are likely to pose a major problem to existing integration processes. 
********************
� The EU will provide assistance so as “to strengthen tax administration and improve the collection of tax revenues with a view to shifting dependence from tariffs and other duties and changes to other forms of indirect taxation”.


� All these countries except Guyana are defined as Least Developed Countries in this context.





